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Abstract 
 

This paper analyses whether and how Member States’ rules of electoral law can fall 

within the ambit of EU law.  It considers how Member States’ disenfranchisement 
rules might (have to) be justified for their compatibility with EU law.  The particular 
situations examined are: (i) the disenfranchisement of prisoners from elections to the 
European Parliament; and (ii) the disenfranchisement from national elections and 

constitutional referendums within the Member States of those who have exercised 
their free movement rights within the EU.   It looks at the issue of the latter form of 
disenfranchisement potentially operating as a disincentive to, or penalty for, the 
exercise of free movement rights.   

The European Union as a Union of Democracies and as a Democratic Union 

The Grand Chamber of the Court of Justice has stated that 

“the principle of democracy forms part of European Community law and was 
expressly enshrined in Article 6(1) EU as one of the foundations of the 
European Union. As one of the principles common to the Member States, it 
must be taken into consideration when interpreting acts of secondary law.” 

1
 

Democracy is, then, a governing principle of the idea, and the ideals, of the 
European Union.   Article 2 of the Treaty on European Union (“TEU”) provides that: 

“The Union is founded on the values of respect for human dignity, freedom, 
democracy, equality, the rule of law and respect for human rights, including 

the rights of persons belonging to minorities. These values are common to the 
Member States in a society in which pluralism, non-discrimination, tolerance, 
justice, solidarity and equality between women and men prevail.” 

Only democracies can become Member States of the European Union and Article 7 

TEU makes it clear that if a member State is in serious and persistent breach of any 
of the Article 2 TEU then its rights (but not its obligations) under the Treaties may be 
suspended. 

Article 10 TEU affirms that: 

“1.   The functioning of the Union shall be founded on representative 
democracy. 

 

                                              
1 Case C-518/07 Commission and European Data Protection Supervisor v Germany [2010] ECR I-
1885 at § 41 
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 2.   Citizens are directly represented at Union level in the European 
Parliament.   Member States are represented in the European Council by their 
Heads of State or Government and in the Council by their governments, 

themselves democratically accountable either to their national Parliaments, or 
to their citizens. 

3.  Every citizen shall have the right to participate in the democratic life of the 
Union.    Decisions shall be taken as openly and as closely as possible to the 

citizen. 

4. Political parties at European level contribute to forming European political 
awareness and to expressing the will of citizens of the Union.” 

The right to vote and the exercise of free movement in the European Union 

 

Classically, democratic States have regulated the entitlement to vote within the 
national polity based on a combination of nationality and residence.     The central 
case for entitlement to vote in a democratic polity is for an individual to be both a 

national of that State, and to be resident within it.     It is, however, consistent with 
international law norms for a democratic State to choose, by operation of law, to 
restrict or deny the right to vote whether to lawfully resident aliens or to non-resident 
nationals, or alternatively to extend the right to vote beyond its own citizens and, 

indeed, beyond its borders. 

A central pillar of the European Union has, from the outset, been the right of free 
movement of workers across the Member States.   EU law therefore encourages the 
creation of a class across the Member States of lawfully resident aliens/non-resident 

nationals.   The paradox is that the exercise of these EU law rights (of free 
movement) results in a (potential) loss of democratic rights.    This is because the 
class of persons who exercise their EU free movement right might find themselves, 
as a matter of national law of their State of origin, losing their right to vote in their 

Member State of origin and nationality (because no longer resident there) and yet, as 
a matter of national law of their new State of residence, not gain any right to vote in 
the Member State to which they have moved because they have the status there of 
lawfully resident aliens. 

There has been increasing awareness that if the European Union is indeed itself a 
democratic union, it would be inconsistent with that understanding if individuals’ 
exercise of free movement within the EU were to have their disenfranchisement as 
an attendant consequence.    Thus in late January 2014 the then EU Justice 

Commissioner and Vice President of the Commission Viviane Reding made a 
speech to the following effect (emphasis in the original): 

“EU citizens who lose the right to vote in national elections and they do not 
receive a corresponding right in their country of residence (as they do in 

European or local elections)… are disenfranchised entirely - left without the 
right to vote, anywhere in the EU. 

In a certain way such practice is punishing EU citizens for exercising their 
right to free movement in the EU. 
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Disenfranchisement practices such as these have created in fact – a group of 
second class citizens from whom something essential has been taken away 
from their home country. 

…. 

[W]e have issued guidance to those Member States applying 
disenfranchisement policies.     Five countries are concerned: Cyprus, 
Denmark, Ireland, Malta and the United Kingdom. I am asking these countries 

to show greater flexibility so that their own nationals are not automatically 
denied their vote after a certain period. …  We believe these citizens should 
have the option of applying to remain on the electoral roll …..This is about 
empowering EU citizens, who feel strongly about their country and making 

sure they are not automatically denied the fundamental democratic right of 
voting. 

Never should the right to free movement lead to a loss of rights .” 2 

EU citizenship: squaring the circle between democracy and free movement? 

 

The concept of EU citizenship is one attempt to resolve this dilemma, and reconcile 
the principle of democracy in the public square with the continued free circulation of 
people across the EU.   Article 9 TEU states that: 

“In all its activities, the Union shall observe the principle of the equality of its 
citizens, who shall receive equal attention from its institutions, bodies, offices 
and agencies. Every national of a Member State shall be a citizen of the 
Union. Citizenship of the Union shall be additional to national citizenship and 

shall not replace it” (emphasis added). 

Article 20(1) TFEU confirms the establishment of the concept of EU citizenship which 
supplements their national citizenship rights in the following terms: 

“Citizenship of the Union is hereby established. Every person holding the 

nationality of a Member State shall be a citizen of the Union. Citizenship of the 
Union shall be additional to and not replace national citizenship.” 

Significantly, Article 20(2) TFEU mentions both the right to vote and the rights of free 
movement under the umbrella concept of EU citizenship. It specifies that: 

“2.  Citizens of the Union shall enjoy the rights and be subject to the duties 
provided for in the Treaties. They shall have, inter alia: 

(a) the right to move and reside freely within the territory of the Member 
States; 

(b) the right to vote and to stand as candidates in elections to the 
European Parliament and in municipal elections in their Member State 
of residence, under the same conditions as nationals of that State… 

                                              
2 Viviane Reding Vice-President of the European Commission, EU Justice Commissioner 
Disenfranchisement: defending voting rights for EU citizens abroad (Midday Statement/Brussels 29 
January 2014) (Speech 14/73) 
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The general rule is that the Treaty protections consequent upon free movement do 
not apply to situations which are wholly internal to a Member State. 3  The reference 
in Article 20(2)(b) TFEU to voting and standing in elections “under the same 

conditions as nationals of that State” seems to imply that the right to vote which is 
protected under EU law is, in some sense, dependent on the exercise of free 
movement rights.  

On the other hand, the CJEU’s constant refrain has been that EU citizenship “is 

destined to be the fundamental status of nationals of the Member States”.  4  And 
there is a growing body of case law which allows for the EU citizenship rights 
afforded to individuals to be lawfully be prayed in aid against their Member State of 
origin, regardless of whether free movement rights have in fact yet been exercised. 5 

The EU citizen’s right to vote in Member States’ municipal elections 

Enshrining in the Treaties the right of EU citizens to stand and vote in the municipal 
elections of Member States represents both a significant development and a 
significant compromise.   It is a significant development in that, as a matter of EU 

law, “resident aliens” who are EU citizens and who have exercised their free 
movement rights by moving to another Member State, are given rights of democratic 
participation in their Member State of residence.   It is a significant compromise in 
that the right of democratic participation does not extend to general elections to the 

central legislature or government of the Member States. 6 

Further, the Treaty does not itself provide any definition of what is meant by 
“municipal elections”.    Directive 94/80/EC (the Municipal Elections Directive) is the 
provision of secondary EU law intended by the EU legislature to give flesh to the 

                                              
3 Joined Cases C-64/96 & C-65/96 Ücker and Jacquet [1997] ECR I-3171, § 23 
4 See Case C-359/13 Martens v Minister van Onderwijs, Cultuur en Wetenschap, 26 February 2015  
ECLI:EU:C:2015:118, [2015] 3 CMLR 3 at §§ 21-2, 25-6 (case citations omitted) 
 

21.   [T]he status of citizen of the Union is destined to be the fundamental status of nationals 
of the Member States, enabling those among such nationals who find themselves in the same 
situation to enjoy, within the scope ratione materiae of the Treaty on the Functioning of the 
European Union, the same treatment in law irrespective of their nationality, subject to such 
exceptions as are expressly provided for in that regard. 
 
22 The situations falling within the scope of EU law include those involving the exercise of the 
fundamental freedoms guaranteed by the Treaty, in particular those involving the freedom to 
move and reside within the territory of the Member States, as conferred by article 21 TFEU. 
… 
25 In that regard, it is apparent from settled case law that national legislation which places 
certain nationals at a disadvantage simply because they have exercised their freedom to 
move and to reside in another Member State constitutes a restriction on the freedoms 
conferred by article 21(1) TFEU on every citizen of the Union. 
 
26 Indeed, the opportunities offered by the Treaty in relation to freedom of movement for 
citizens of the Union cannot be fully effective if a national of a Member State could be 
dissuaded from using them by obstacles resulting from his  stay in another Member State 
because of legislation of his State of origin penalising the mere fact that he has used those 
opportunities. 
 

5 Case C-34/09 Zambrano v. Office national de l’emploi (ONEm) [2011] ECR I-1177 [2012] QB 265 
6 See R (Tomescu) v. Lord President of the Council [2015] EWHC 3293 (Admin) 
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implementation of this primary Treaty right to vote.  The Municipal Elections Directive 
notes in its preamble that “the way in which local government operates in the 
different Member States is a reflection of different political and legal traditions and is 

characterized by an abundance of structures”.   The preamble continues: “the term 
‘municipal election’ does not mean the same thing in every Member State”.   In 
order, therefore, to clarify its object and extent, a definition is given within the body of 
Directive 94/80/EC of “municipal elections” as meaning elections “at the level of 

basic local government units and their subdivisions” and which is intended to cover 
“elections by direct universal suffrage both to representative councils of 
municipalities and of members of a municipal executive”.      

Article 2(1)(a) of the Municipal Elections Directive 94/80 defines “basic local 

government units” as “the administrative entities listed in the Annex which, in 
accordance with the laws of each Member State, contain bodies elected by direct 
universal suffrage and are empowered to administer, at the basic level of political 
and administrative organization, certain local affairs on their own responsibility.”    So 

the list of "basic local government units" sets out the scope of the Directive but 
leaves it to Member States to tell the Commission what it considers to be its "basic 
local government units" and hence what the scope of the Directive is within the 
territory of the Member State.  This is an unusual provision for EU law in appearing 

to delegate to each Member State the decision as to how far EU law extend.   And 
this reference to “basic local government units and their subdivisions” does not 
appear in the Treaty.  But because the EU citizen’s right to vote in member States 
“municipal election” is a matter of primary EU law - being set out in Article 20(2)(b) 

TFEU and picked up and repeated in Article 40 of EU Charter of Fundamental Rights 
(CFR) –the substance of this rights cannot be cut down or limited by any provisions 
of secondary EU law, or by any national implementing measures. 

7
      

There has, to date, been no litigation before the CJEU on the issue as to whether or 

not the Municipal Elections Directive’s reference to “basic local government units” 
which the Directive then leaves for the Member State to specify, correctly reflects 
and transposes the substance the EU citizen’s Treaty right under Article 20(2)(b) 
TFEU to vote in municipal elections in the Member State where they reside.  It is, 

however, clearly essential for the proper working of the Municipal Elections Directive 
94/80 that the Member States duly notify the Commission and keep the list of its 
“basic local government units” up to date.  The United Kingdom has, however, failed 
to do so.   The Annex to the consolidated Directive 94/80/EC continues to list the 

following bodies as being covered by its provisions in the United Kingdom: 

“counties in England; counties, county boroughs and communities in Wales; 
regions and Islands in Scotland; districts in England, Scotland and Northern 
Ireland; London boroughs; parishes in England; the City of London in relation 

to ward elections for common councilmen.” 

But regions, islands and district authorities were abolished in Scotland as local 
government unit as long ago as 1 April 1996, when the Local Government (Scotland) 
Act 1994 came into force and replaced them with new unitary authorities.    Further, 

                                              
7 Joined Cases C-293 & 594/12 Digital Rights Ireland 8 April 2014, ECLI:EU:C:2014:238 [2015] QB 
127 (CJEU Grand Chamber) at § 69 and Case C-362/14 Schrems v Data Protection Commissioner 6 
October 2015, ECLI:EU:C:2015:650 (CJEU Grand Chamber) at §95. 
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the Scotland Act 1998 came into force from May 1999, and since then there have 
been elections by direct universal suffrage to the Scottish Parliament (and also to the 
Welsh Assembly and the Northern Ireland Assembly).    The United Kingdom has 

simply failed to bring these significant constitutional changes in the government in 
the United Kingdom to the attention of the Commission, however.  The out-of-date 
Annex to Directive 94/80/EC therefore gives no proper indication to EU citizens as to 
precisely the extent to which EU law protects their voting rights within the UK. 

Some discussion of just what is protected by the Treaty/Charter right to vote in 
municipal elections appears in R (Chester) v Secretary of State for Justice where it 
was argued that the Treaty right vested in all EU citizens as a matter of EU law the 
right to vote in all elections within the Member States other than general elections 

and therefore could be relied upon to vindicate an EU law protected right to stand 
and vote in elections to the devolved Scottish Parliament.     The argument was 
complicated by the fact that, contrary to the requirements of Article 2(2) of Directive 
94/80/EC, this Annex had not been updated to reflect the reorganisation of local 

government in the UK since 1994 and/or the introduction of devolution in the UK.  
This leave it unclear whether or not, as a matter of EU law, EU citizens can claim a 
right to vote in elections to the Scottish Parliament and/or to the Welsh and Northern 
Irish Assemblies.   In R (Chester) Lord Mance just thought the answer to this matter 

was “obviously not” noting: 

“European Union law refers in various contexts, which have already been set 
out in this judgment, to voting in European parliamentary elections and in 
‘municipal’ elections, and to no other elections. It is obvious that Scottish 

parliamentary elections fall within neither category… That municipal elections 
are local government elections at a lower level of government, closer to 
people and with a more direct responsibility for service delivery, is furthermore 
consistent with the nature of the units found (though in the case of Scotland, 

not yet updated) in the annex to Council Directive 94/80/EC of 19 December 
1994, which lays down detailed arrangements for the exercise of the right to 
vote and stand in municipal elections by Union citizens residing in a member 
state of which they are not nationals.” 

8
  

Quite where Lord Mance divined his test of “municipal elections” as referred to in 
Article 20(2)(b) TFEU and Articles 40 CFR as “obviously” meaning, for the purposes 
of EU law, “elections at a lower level of government, closer to people and with a 
more direct responsibility for service delivery” than the devolved legislatures is not 

known.    It certainly does not appear in the Treaty itself.   As we have seen the UK 
originally listed in the Directive’s Annex all council and local government elections in 
the UK, excluding only elections to the Westminster Parliament.   And, since 
devolution, UK law has continued to recognise in its national law the right of EU 

citizens to vote in elections to the devolved Parliaments and Assemblies as if they 
were a further tier of local government.  The UK therefore acts as if the EU law 
phrase “municipal elections” in the UK includes elections to the Scottish Parliament 
and to the Welsh and Northern Irish legislative assemblies.  

The EU citizen’s right to vote in elections to the European Parliament 

                                              
8 R (Chester) v Secretary of State for Justice [2013] UKSC 63 [2014] AC 271 per Lord Mance at § 45 
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It is clear that the conferring on individuals of rights associated with national 
citizenship remains wholly within the exercise of the sovereign power of the Member 
States.  Thus in Spain v UK  9 the Grand Chamber confirmed the lawfulness of the 

UK conferring voting rights for the European Parliament on Commonwealth citizens 
who were resident in  Gibraltar but who were not also EU citizens.  

But, once conferred, the withdrawal of national citizenship rights or status may bring 
matters within the ambit of EU law (and the supervision of the CJEU) because of its 

possible adverse effects on an individual’s EU law rights qua EU citizen.   
Accordingly a Member State’s undoubted power – in exercise of its powers as a 
sovereign State in international law - to lay down the conditions for the possible loss 
or deprivation of that of nationality also requires to be exercised with due regard to 

the principles of EU law. 10   

The fact that such issues fall centrally within the legal competence of the Member 
States does not, on the CJEU’s analysis preclude the concurrent application of EU 
law in this area. 11   Because the exercise of that Member State power against its 

own national also directly affects the rights conferred on that Member State’s 
national qua EU citizen, the matter has been held by the CJEU to fall within the 
ambit of EU law.  12 

                                              
9 Case C-145/04 Spain v UK [2006] ECR I-7917 
10 Case C-135/08 Rottmann v Bavaria [2010] ECR I-1449 [2010] QB 766 
11 c.f. Pham v Home Secretary [2015] UKSC 19 [2015] 1 WLR 1591 per Lord Mance at §§84-5, 90 

“84. … [I]t is clearly very arguable that there are under the Treaties jurisdictional limits to 
European Union competence in relation to the grant or withdrawal by a member state of 
national citizenship.   Fundamental though its effects are where it exists, citizenship of the 
Union is under the Treaties a dependant or derivative concept - it depends on or derives from 
national citizenship. […] 
85 There is nothing on the face of the Treaties to confer on the EU, or on a Union institution 
such as the Court of Justice, any power over the grant or withdrawal by a member state of 
national citizenship, even though such grant or withdrawal has under the Treaties automatic 
significance in terms of European citizenship. […]  
90 A domestic court faces a particular dilemma if, in the face of the clear language of a treaty 
and of associated declarations and decisions … the Court of Justice reaches a decision which 
oversteps jurisdictional limits which member states have clearly set at the European Treaty 
level and which are reflected domestically in their constitutional arrangements. But, unless the 
Court of Justice has had conferred on it under domestic law unlimited as well as 
unappealable power to determine and expand the scope of European law, irrespective of 
what the member states clearly agreed, a domestic court must ultimately decide for itself what 
is consistent with its own domestic constitutional arrangements, including in the case of the 
1972 Act what jurisdictional limits exist under the European Treaties and on the competence 
conferred on European institutions including the Court of Justice.” 

12 Sed contra, R (G1) v Secretary of State for the Home Department [2012] EWCA Civ 867 [2013] QB 
1008 per Laws LJ at §§38-9, 43: 

“38 ….The distribution of national citizenship is not within the competence of the European 
Union. So much is acknowledged in the Rottmann case itself (para 39, cited by Advocate 
General Sharpston in her opinion in the Zambrano case [2012] QB 265, para 94), as is ‘the 
principle of international law … that the member states have the power to lay down the 
conditions for the acquisition and loss of nationality’: the Rottmann case, para 48. Upon what 
principled basis, therefore, should the grant or withdrawal of state citizenship be qualified by 
an obligation to ‘have due regard’ to the law of the European Union? It must somehow 
depend on the fact that since the entry into force of the Maastricht Treaty in 1993 EU 
citizenship has been an incident of national citizenship, and ‘citizenship of the Union is 
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In Eman and Sevinger v Netherlands 13 the Grand Chamber CJEU ruled that the 
(European) Netherlands Government was obliged as a matter of EU law to make 
provision for Dutch nationals living outside the (European) Netherlands but still inside 

the Kingdom of the Netherlands (namely, in Aruba and the Netherlands Antilles) to 
vote for the European Parliament. 14   This decision appears to establish the principle 
that, as a matter of EU law, the right to vote in elections to the European Parliament 
could be prayed in aid, and directly relied, upon by EU citizens against the Member 

State of which they were nationals regardless of whether they had exercised their 
free movement rights within the EU (or indeed had left the EU altogether).   Article 
14(3) TEU now enshrines the principle of direct universal suffrage in respect of 
elections to the European Parliament.   It provides: 

                                                                                                                                              
intended to be the fundamental status of nationals of the member states’: Rottmann, para 43 
and the cases there cited. 
 
39. But this is surely problematic. EU citizenship has been attached by treaty to citizenship of 
the member state. It is wholly parasitic on the latter. I do not see how this legislative 
circumstance can of itself allocate the grant or withdrawal of state citizenship to the 
competence of the Union or subject it to the jurisdiction of the Court of Justice. Article 17(2) 
EC of the EC Treaty (‘Citizens of the Union shall enjoy the rights conferred by this Treaty and 
shall be subject to the duties imposed thereby’), referred in the Rottmann case, at para 44, 
does not purport to have any such consequence. A generalised aspiration to the enjoyment of 
a ‘fundamental status’ can surely carry the matter no further. In the result I am none the wiser 
as to the juridical basis of an obligation to ‘have due regard’ to the law of the European Union 
in matters of national citizenship. 
… 
43 There is a further dimension to which I ought to refer. The conditions on which national 
citizenship is conferred, withheld or revoked are integral to the identity of the nation state. 
They touch the constitution; for they identify the constitution’s participants. If it appeared that 
the Court of Justice had sought to be the judge of any procedural conditions governing such 
matters, so that its ruling was to apply in a case with no cross-border element, then in my 
judgment a question would arise whether the European Communities Act 1972 or any 
successor statute had conferred any authority on the Court of Justice to exercise such a 
jurisdiction. We have not heard argument as to the construction of the Acts of Parliament 
which have given the Court of Justice powers to modify the laws of the United Kingdom.   
Plainly we should not begin to enter upon such a question without doing so.   That in my 
judgment is the course we should have to adopt if we considered that the Court of Justice, in 
the Rottmann case or elsewhere, had held that the law of the European Union obtrudes in 
any way upon our national law relating to the deprivation of citizenship in circumstances such 
as those of the present case. But I do not think it has.” 
 

13 Case C-300/04 Eman and Sevinger v Netherlands [2006] ECR I-8055 
14 Dutch constitutional law - the Statuut voor het Koninkrijk der Nederlanden (“Charter for the Kingdom 
of the Netherlands”), as amended in 2010 - provides that the Kingdom of the Netherlands consists of 
the (European) Netherlands, Aruba, Curaçao and Saint Maarten.  Only the (European) Netherlands is 
within the EU.    Aruba, Curaçao and Saint Maarten are defined under the Treaties as overseas 
countries and territories subject to subject to the specific association arrangements with the EU.     
The Netherlands and the other entities forming part of the Kingdom of the Netherlands share a single 
nationality, head of State, foreign policy and defence. However, areas such as the franchise remain 
autonomous, although co-operation is possible. This means that, as a matter of Dutch constitutional 
law, citizens of Aruba share a common Dutch nationality with the citizens of the other constituent 
countries of the Kingdom of the Netherlands.   But conditions relative to the franchise are, under 
Dutch constitutional law, a matter for each independent constituent country making up the Kingdom of 
the Netherlands. 
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“The members of the European Parliament shall be elected for a term of five 
years by direct universal suffrage in a free and secret ballot.” (Emphasis 
added). 

The UK’s Declaration 64 on the franchise for elections to the European Parliament 
which is appended to the Lisbon Treaty states that: 

The United Kingdom notes that Article 14 of the Treaty on European Union 
and other provisions of the Treaties are not intended to change the basis for 

the franchise for elections to the European Parliament. 

In Delvigne v Commune de Lesparre Médoc and Préfet de la Gironde 
15

 the CJEU 
considered the case of a French national, who following his conviction of a serious 
crime (punishable by at least five years’ imprisonment) was, by operation of a 

general French law, also automatically and indefinitely deprived of his civic rights in 
France, including his right to vote in the European Parliament.  Detention clearly also 
deprives an individual of the possibility of his exercising free movement rights.   In its 
judgment in Delvigne the CJEU confirmed that the right to vote in elections to the 

European Parliament was a substantive right which was protected under and in 
terms of EU law and which an EU citizen could rely upon against his own Member 
State regardless of whether he or she had exercised free movement rights (in any 
event, a difficult condition to fulfil for the imprisoned).   While limitations might be 

imposed on the exercise of this fundamental right by Member States, these national 
limitations would be compatible with EU law only if and insofar as they complied with 
the EU law requirements of proportionality.     Because French law allows a person 
in Mr Delvigne’s situation to apply for, and obtain, reinstatement of the civic rights 

lost following his conviction and imprisonment, the CJEU considered that the 
national legislation at issue survived its scrutiny for EU law compatibility. 

The decision in Delvigne appears to be fairly routine application of EU law which 
appears to have been established in Eman and Sevinger v. Netherlands. 16  In R 

(Chester) 17 Lord Mance, somewhat controversially, denied that EU law accorded 
individuals the right to vote in the European Parliament.   He opined that that the 
CJEU Eman and Sevinger had ruled only that “voting by nationals residing outside 
their own member state” fell within the scope of EU law.   Only in that context, he 

said, was the principle of equal treatment applied by the CJEU to rule that the 
Netherlands could not lawfully discriminate in the voting rights to the European 
Parliament which it chose to afford to those of its nationals who were resident 
outside the EU.  Lord Mance also asserted (at § 84) that his conclusions on EU law 

were acte clair and so required no preliminary reference to the CJEU despite the 
UKSC being the national court of final instance.   This somewhat strained reading of 
Eman and Sevinger cannot, however, survive the CJEU decision in Delvigne which 
makes it clear beyond peradventure that the franchise to the European Parliament 

falls within the scope of EU law.   The protections of EU law in this regard are 
independent of the exercise of free movement right and can be prayed in aid by a 
national against his or her Member State. 

                                              
15 Case C-650/13 Thierry Delvigne v Commune de Lesparre Médoc and Préfet de la Gironde 6 
October 2015, ECLI:EU:C:2015:648 
16 Case C-300/04 Eman and Sevinger v. Netherlands [2006] ECR I-8055 
17 R (Chester) v Secretary of State for Justice [2013] UKSC 63 [2014] AC 271 
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The UK’s EU Referendum franchise and EU law 

The European Union Referendum Act 2016 sets out the basic principles governing 
the referendum on whether the United Kingdom should remain a member of the 

European Union.   Section 1 specifies that the question appearing on the ballot 
papers for its referendum (which had to be held before 31 December 2017) is  

“Should the United Kingdom remain a member of the European Union or 
leave the European Union?”.  

The answers to that question which are to appear on the ballot papers as 
alternatives are:  

“Remain a member of the European Union”  

or  

“Leave the European Union”. 

Section 2 of the 2016 Act makes the following provision on entitlement to vote in this 
“Brexit” referendum 

(1) Those entitled to vote in the referendum are— 

 
(a) the persons who, on the date of the referendum, would be entitled to 

vote as electors at a parliamentary election in any constituency 
 

(b) the persons who, on that date, are disqualified by reason of being 
peers from voting as electors at parliamentary elections but— 
(i) would be entitled to vote as electors at a local government 

election in any electoral area in Great Britain, 

(ii) would be entitled to vote as electors at a local election in any 
district electoral area in Northern Ireland, or 

(iii) would be entitled to vote as electors at a European 
Parliamentary election in any electoral region by virtue of section 

3 of the Representation of the People Act 1985 (peers resident 
outside the United Kingdom), and 
 

(c) the persons who, on the date of the referendum— 

(i) would be entitled to vote in Gibraltar as electors at a European 
Parliamentary election in the combined electoral region in which 
Gibraltar is comprised, and 

(ii) fall within subsection (2). 

 
(2) A person falls within this subsection if the person is either— 

(a) a Commonwealth citizen, or 
(b) a citizen of the Republic of Ireland. 

 
(3) In subsection (1)(b)(i) “local government election” includes a municipal 

election in the City of London (that is, an election to the office of mayor, 
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alderman, common councilman or sheriff and also the election of any 
officer elected by the mayor, aldermen and liverymen in common hall). 

By basing the EU referendum franchise on the electoral register used for UK 

Parliamentary general elections to the House of Commons (and then making specific 
for enfranchising members of the House of Lords and some residents of Gibraltar) 
the classes of people who have a vote in the referendum on the possibility of the UK 
leaving the UK include the following: 

(i) British citizens resident in the UK 
(ii) British citizens who have lived overseas for less than 15 years 18 
(iii) Members of the British armed forces, employees of the British Council 

and other Crown servants posted abroad, no matter the length of their 

residence abroad 19 
(iv) Commonwealth citizens 20 who either have leave to remain in the UK or 

do not require such leave, and who are resident in the UK or in 
Gibraltar 

(v) Citizens of the Republic of Ireland who are resident in the UK or in 
Gibraltar  

Among the class of individuals who are not afforded a vote in this referendum are: 

(vi) EU citizens, no matter how long they have been resident in the UK, 

from Member States other than Ireland, Malta, or Cyprus. 
(vii) British citizens who have resided outside the UK for more than 15 

years, whether or not in exercise of their EU free movement rights. 

In the course of the debates in the Westminster Parliament on the exclusion of these 

two classes from the EU referendum franchise it was noted that “here are 2.3 million 
EU citizens living in the UK, and 2.2 million British citizens living in the other 27 EU 

                                              
18 The general ban on non-resident voting in UK General Elections was lifted in 1985 but the right to 
vote was limited to those who had lived outside the country for less than five years. This five-year cut-
off was increased to 20 years in 1989 and then reduced to 15 years in 2000. 
19 Service declarations are a means for certain people to register to vote when, because of the nature 
of their jobs (or the jobs of their spouses or civil partners), they may not be considered resident at an 
address in the UK. The following people can make a service declaration for the purposes of 
registering for the EU referendum: 

- members of the armed forces and their spouses or civil partners;  
- some Crown servants posted outside the UK; 
- employees of the British Council posted outside the UK; 
- spouses or civil partners who are residing outside the UK to be with those Crown 

servants or British Council employees 
 

20 Schedule 3 to the British Nationality Act 1981 sets out the list of relevant countries whose citizens 
are regarded in UK law as “Commonwealth citizens” for the purposes of having an entitlement to vote, 
if lawfully resident in the UK, both in UK general elections and in UK national referendums (including 
the EU referendum): Antigua and Barbuda; Australia; The Bahamas; Bangladesh; Barbados; Belize; 
Botswana; Brunei; Cameroon; Canada; Republic of Cyprus; Dominica; Fiji; Ghana; Grenada; Guyana; 
India; Jamaica; Kenya; Kiribati; Lesotho; Malawi; Malaysia; Maldives; Malta; Mauritius; Mozambique; 
Namibia; Nauru; New Zealand; Nigeria; Pakistan; Papua New Guinea; Rwanda; Saint Christopher 
and Nevis; Saint Lucia; Saint Vincent and the Grenadines; Seychelles; Sierra Leone; Singapore; 
Solomon Islands; South Africa; Sri Lanka; Swaziland; Tanzania; Tonga; Trinidad and Tobago; Tuvalu; 
Uganda; Vanuatu; Western Samoa; Zambia; and Zimbabwe.  
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countries.” 21 

The exclusion from the EU independence franchise of this significant number of 
individuals who fall into these two classes might be said to engage EU law on the 

following grounds, among others: 

(1) In the case of British nationals who have moved elsewhere in the 
European Union and have been non-resident in the UK for more than 15 
years, their non-inclusion in the EU independence referendum could be 

understood as acting as a disincentive from, or penalty for, their exercising 
their EU free movement rights 

(2) For non-Irish, Maltese or Cypriot EU nationals resident in the UK they 
have been excluded from the franchise despite having exercised their EU 

free movement rights to live and work in another Member State. 

(3) If a majority of the current franchise votes in this referendum to leave the 
European Union, then negotiations will be commenced between the UK 
and rest of the EU to provide for the UK no longer to be part of the 

European Union. 22   
 
(4) Once the UK leaves the EU, British nationals will no longer be EU citizens 

and nationals of other Member States would no longer have EU free 

movement rights to live and work in the UK.      
 
(5)  It is clear, therefore, that the result of the independence referendum has a 

direct impact on the current acquired rights and legal status of EU citizens 

from other Member States who are currently resident in the UK and those 
British nationals who have exercised their EU free movement rights to live 
and work elsewhere in the EU.    

 

                                              
21 House of Commons Hansard 18 June 2015 Column 515 per Mike Gapes MP 
22 Compare Moohan v. Lord Advocate [2014] UKSC 67 [2015] AC 901 in rejecting a challenge to the 
lawfulness of the blanket ban on convicted prisoners voting in the Scottish independence referendum, 
Lord Hodge observed at § 23: 

“[I]t must be borne in mind that a ‘yes’ vote in the referendum would not itself determine the 
citizenship of the appellants or other people born in Scotland. The Scottish Government and 
UK Government would have to negotiate the terms of Scotland’s secession from the UK and it 
is not possible at this time to say whether people may be empowered to elect to retain United 
Kingdom citizenship. While the Scottish Independence Bill, if enacted as currently drafted, 
would end the UK citizenship of a Scottish-born citizen, that Bill might be amended in the light 
of the negotiations. It would not have been the independence referendum but legislation that 
followed those negotiations and also negotiations between the Scottish Government and the 
governments of European Union Member States which might have given rise to a withdrawal 
of EU citizenship. The judgment of the Court of Justice of the European Union in Case C-
135/08 Rottmann v Freistaat Bayern [2010] QB 761 may be distinguished on the basis that 
the Scottish Parliament in enacting the Franchise Act to provide for the franchise of the 
referendum was not exercising powers in the sphere of nationality in a way which affected the 
rights conferred or protected by the EU legal order.” 
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The freedom of movement for workers has been described by the Court of Justice as 
“one of the fundamental objectives of the Treaty” and “free access to employment is 
a fundamental right which the Treaty confers individually on each worker in the 

Community”. 
23

 Nationals of non-EU countries, even if lawfully resident and working 
in the EU on the basis of an Association Agreement between their country of origin 
and the EU, do not thereby obtain the right to free movement within the EU. 24  

The Court of Justice case law is clear that Member States must not act in any way 

which might discourage or penalize their own nationals for exercising their free 
movement rights under the Treaties. 25    National legislation which places at a 
disadvantage certain of the nationals of the Member State concerned simply 
because they have exercised their freedom to move and to reside in another 

Member State constitutes a restriction on the freedoms conferred by article 21 TFEU 
on every citizen of the Union. 26    

Indeed, the Court of Justice has ruled that the opportunities offered by the Treaty in 
relation to freedom of movement for citizens of the Union cannot be fully effective if a 

national of a Member State may be deterred from availing himself of his free 
movement rights by obstacles placed in the way of his stay in another Member State 
by legislation of his State of origin which effectively penalises the mere fact that he 
has used those opportunities of free movement under the Treaty. 27  

Thus, insofar as it affects the possible or actual exercise of their nationals’ rights 
under EU law, a member state’s exercise of its otherwise sovereign powers is open 
to review in the light of EU law. 28   British nationals who have left the UK and moved 
moving elsewhere in the EU can do so on the basis of their status, and in exercise of 

their rights, as EU citizens.  Similarly nationals of other Member States who have 
moved to live and work in the UK can do so on the basis of their status, and in 
exercise of their rights, as EU citizens.    EU citizens can undoubtedly pray in aid EU 
law in relation to those actions of the Member States (even those of which they are 

nationals) which may curtail or threaten their continued or future enjoyment of their 
EU law protected rights, notably their rights associated with free movement. 29 

                                              
23 Case 222/86 Union Nationale des Entraineurs et Cadres Techniques Professionnels  du Football 
(UNECTEF) v Heylens [1987] ECR 4097 at §§ 12, 14 
 
24 See for example Case C-179/98 Mesbah [1999] ECR I-7955 at § 35 
25 Case C-192/05 Tas-Hagen v Raadskamer WUBO van de Pensioen- en Uitkeringsraads [2006] 
ECR I-10451 at § 22; Case C-76/05 Schwarz v Finanzamt Bergisch Gladbach [2007] ECR I-6849 at 
§87; Case C-11/06 Morgan v Bezirksregierung Köln [2007] ECR I-9161 at §23 
26 See Case C-406/04 De Cuyper v Office National de l’Emploi (ONEM) [2006] ECR I-6497 at [39]; 
Case C-192/05 Tas-Hagen v Raadskamer WUBO van de Pensioen- en Uitkeringsraads [2006] ECR I-
10451 at §31; Case C-11/06 Morgan v Bezirksregierung Köln [2007] ECR I-9161 at §25 
 
27 See, to that effect, Case C-224/98 D’Hoop v Office National de l’Emploi  [2002] ECR I-6191 at §31; 
Case C-224/02 Pusa v Osuuspankk ien Kesk inäinen Vakuutusyhtiö [2004] ECR I-5763 at §19; and 
Case C-11/06 Morgan v Bezirksregierung Köln [2007] ECR I-9161 at §26 
 
28 Case C-135/08 Rottmann v Bavaria [2010] ECR I-1449 [2010] QB 761 at §48 
29 See: Case C-192/05 Tas-Hagen v Raadskamer WUBO van de Pensioen- en Uitkeringsraads 
[2006] ECR I-10451 at §19; Case C-11/06 Morgan v Bezirksregierung Köln [2007] ECR I-9161 at §22 
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For example, in Prinz v. Region Hannover 30  the Court of Justice ruled that the 
principles of EU free movement law preclude national legislation which purported to 
make the award of an national education grant for studies lasting over a year in 

another Member State subject to a sole condition that the applicant to have had a 
permanent residence in (German) national territory for at least three years before 
commencing studies abroad.   The CJEU held that a sole condition of uninterrupted 
residence of three years was too general and exclusive, and went beyond what was 

necessary to achieve the objectives pursued. It was therefore disproportionate.   

The rationale for the Luxembourg Court’s decision was that a pure residence 
condition for eligibility to a student grant risked excluding from funding students who, 
despite not having resided for an uninterrupted period of three years in Germany 

immediately prior to studying abroad, were nevertheless to be regarded as 
sufficiently connected to German society.   Accordingly this rule could not be used to 
deny German funding to one student who although born in Germany in 1991 had 
lived with her family for 10 years in Tunisia where her father was employed by a 

German company, returning to Germany in January 2007 until August 2009, when 
she commenced studies at a university in the Netherlands, or to another German 
born student who lived in Germany with his German national parents for the first 
eleven years of his life and then moved with them to Spain for the next 11 years 

when his parents returned to German and he, after residing with them there for two 
and a half years, returned to Spain to commence a university course there. 

This line of case law confirms that national legislation which places certain nationals 
at a disadvantage simply because they have exercised their freedom to move and to 

reside in another Member State constitutes a restriction on the freedoms conferred 
by article 21(1) TFEU on every EU citizen. 

31
 Indeed, the opportunities offered by the 

Treaty in relation to freedom of movement for EU citizens would not be fully effective 
if a national of a Member State could be dissuaded from using them by obstacles or 

disadvantages placed upon him by legislation of his State of origin which, in effect, 
penalises him for having moved to another Member State.  

32
   

The UK undoubtedly has the legal competence to fix the terms of the franchise in the 
EU referendum.   Even if EU law does not impose any specific obligation on Member 

States to allows its non-resident nationals to vote or to allow resident non-nationals 
to vote, where a Member State has provided for such a system it then has an 
obligation, as a matter of EU law, to ensure that the detailed rules concerning the 
franchise do not themselves create unjustified restrictions on the exercise of EU free 

movement rights.   Such national rules can only be justified in the light of EU law if 
they can be shown, to the court’s satisfaction, to be proportionate and non-
discriminatory.   A measure is proportionate if, while appropriately seeking to achieve 
a legitimate objective in a “consistent and systematic manner”, it does not go beyond 

                                              
30 Joined Cases  C-523/11 & C-585/11 Prinz v. Region Hannover 18 July 2013, ECLI:EU:C:2013:524, 
[2014] 1 CMLR 16 
31 Case C-11/06 Morgan v Bezirksregierung Köln [2007] ECR I-9161 at §24 and the case law cited 
therein. 
32 See Case C-359/13 Martens v Minister van Onderwijs, Cultuur en Wetenschap, 26 February 2015  
ECLI:EU:C:2015:118, [2015] 3 CMLR 3  
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what is necessary in order to attain it. 33   Accordingly in making provision for the EU 
referendum franchise, the UK is obliged avoid (unjustified) discrimination among EU 
citizens resident in the UK and avoid penalising British nationals who have exercised 

their EU free movement rights yet have maintained connection with the UK. 

In January 2014 a formal Recommendation was issued by the Commission to 
Member States on the issue of automatic disenfranchisement from national elections 
by Member States of those of their nationals who would exercise their free 

movement rights. 34  In it, the European Commission noted that: 

(12) The rules currently applicable in certain Member States may lead to a 
situation where Union citizens residing in other Member States could lose 
their right to vote solely on the ground that they have been residing abroad for 

a certain period of time. This is based on the presumption that residence 
abroad of a given duration means that the connection with the political 
process in the home country is lost. This presumption is, however, not correct 
in every individual case. Therefore, it might be appropriate to give citizens 

who risk becoming disenfranchised the possibility to demonstrate their 
continuing interest in the political life in the Member State of which they are 
nationals.  

(13) Union citizens residing in another Member State can maintain lifelong 

and close ties with their country of origin and may continue to be directly 
affected by acts adopted by the legislature elected there. The widespread 
access to television broadcast across borders and the availability of internet 
and other web-based and mobile communication technologies make it easier 

than ever to follow closely and take part in social and political developments in 
the home Member State.  

 (14) The rationale of policies that disenfranchise citizens should be 
reassessed in the light of current socioeconomic and technological realities, 

the current trend towards inclusive political participation and the present state 
of European integration, along with the prime importance of the right to 
participate in the democratic life of the Union and the right to free movement.  

(15) A more inclusive and proportionate approach would consist in ensuring 

that citizens who make use of their right to free movement and residence in 
the Union can retain their right to vote in national elections when they 
demonstrate a continuing interest in the political life in the Member State of 
which they are nationals.  

                                              
33 Case C-379/11 Caves Krier Frères Sarl v Directeur de l’Administration de l’emploi, 13 December 
2012 ECLI:EU:C:2012:798 [2013] 2 CMLR 14 at §48 and the case law cited 
 
34 In R. (on the application of Chester) v Secretary of State for Justice [2013] UKSC 63 [2013] 3 WLR 
1076  Lord Mance observed (at § 58) that 

“There is no sign that the European Commission has ever sought to involve itself in or take 
issue with voting eligibility in member states”.  

 
This observation no longer holds true. 
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(16) A positive action on the part of the individuals such as their application to 
remain registered on the electoral roll of their Member State of origin should 

be considered as an appropriate criterion — and the simplest means — for 
the purposes of demonstrating a continuing interest in the national political 
life, without prejudice to the possibility for those Member States to request 
their citizens to renew such applications at appropriate intervals, so confirming 

the persistence of such an interest. 
 

and the Commission accordingly recommended to Member State that: 

“Where Member States’ policies limit the rights of nationals to vote in national 

elections based exclusively on a residence condition, Member States should 
enable their nationals who make use of their right to free movement and 
residence in the Union to demonstrate a continuing interest in the political life 
in the Member State of which they are nationals, including through an 

application to remain registered on the electoral roll, and by doing so, to retain 
their right to vote.” 35 

This reference to a test of being able to “demonstrate a continuing interest in the 
political life in the Member State of which they are nationals” broadly aligns with the 

approach taken by the Court of Appeal of England and Wales in R. (on the 
application of Preston) v Wandsworth LBC in considering a challenge to the EU law 
compatibility national provisions which resulted in the disenfranchisement from UK 
general elections for individuals after 15 years of non-residence in the UK, even if 

that residence was in another Member State of the EU in exercise of the individual’s 
Treaty free movement rights.   The Court of Appeal observed that, in one sense, the 
right to vote in national general elections fell outside the scope of EU law since that 
franchise existed solely by virtue of the domestic legislation of Member States and it 

was not the express creation of any of the articles in the TFEU.   However, the Court 
of Appeal went on to hold that it did not follow from the fact that the right to vote was 
created and conferred by domestic law that Member States could lay down in their 
electoral law the conditions of the UK Parliamentary franchise without any regard to 

the impact that the conditions might have on the exercise of fundamental rights that 
existed by virtue of the TFEU.    Thus the Court of Appeal ruled that, even in areas 
falling within their national sovereignty such as voting rights in general elections, the 
exercise of competence by a Member State was subject to the applicable provisions 

of EU law, in particular the provisions that conferred fundamental rights. On such 
right was that of moving and residing freely in the territory of Member States. If the 
conditions for the UK parliamentary franchise laid down in national legislation 
restricted the exercise of the right of free movement and residence, the courts of the 

Member States were bound to address the question whether those conditions were 
objectively justified.   On the facts of the case before it the Court of Appeal held that 
the 15-year non-residence rule had the legitimate aim of testing the strength of a 
British citizen’s links with the United Kingdom over a significant period of time by 

measuring past commitment to the United Kingdom and seeing whether it was 
sufficiently diminished or diluted to justify removal of the right to vote in UK 

                                              
35 Commission Recommendation of 29 January 2014  addressing the consequences of 
disenfranchisement of Union citizens exercising their rights to free movement  (2014/53/EU) [2014] 
OJ L32/34 at Recitals 12-16 and Recommendation 1 
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parliamentary elections. That aim was legitimate for the purpose of confining the 
parliamentary franchise to those citizens with an ascertainable, continuing, close and 
objective connection with the United Kingdom, whose government made decisions 

and whose Parliament passed laws that most directly affected those British citizens 
resident in the United Kingdom.   The Court of Appeal further considered that the 
country of residence of a citizen was not an arbitrary measure of connection with a 
country; it was a relevant, rational and practicable criterion for assessing the 

closeness of the links between an EU citizen and a Member State.   Accordingly the 
Court of Appeal concluded that the 15-year rule was proportionate to the legitimate 
aim of testing the strength of a British citizen’s links with the United Kingdom over a 
significant period of time. The length of the period was noted to represented three full 

Parliamentary terms.   The current rules provided a substantial opportunity for 
continued voting by British citizens who had moved to reside in another Member 
State. While accepting that the loss of franchise after 15 years non-residence in the 
UK could be said to be proportionate and hence objectively justified as a matter of 

EU law, the Court of Appeal accepted that lesser period of non-residence resulting in 
disenfranchisement could infringe the free movement principles of EU law.    As 
Mummery LJ observed in a judgment with which the other members of the court 
agreed in full: 

“It is not difficult to devise hypothetical examples of extreme conditions, which, 
though very unlikely to occur in practice, could affect the right to vote and 
could deter freedom of movement, but could not possibly be justified. No 
Member State is likely to deny the right to vote to a citizen for residing for 

more than one month a year in another Member State, but if it did, that would 
obviously constitute an unjustified restriction on freedom of movement.” 36 

A different focus of argument might be made in the present case precisely because 
of direct impact which the result of the EU referendum might have on the rights of 

British nationals who have exercised their free movement rights.    Indeed it might be 
argued that the impact upon those Britons who have been resident in other Member 
States for fifteen years or more is going to be greater, since there has been even 
stronger reliance upon their EU free movement rights to place down roots in other 

Member States.  There is all the more reason then for their being concerned about 
the result of, and therefore legitimately to be involved in the franchise for, the EU 
referendum because of its direct and immediate impact upon them.   In these 
circumstances the failure in the EU Referendum Act 2016 to make a differentiation 

for the purposes of entitlement to vote between those British citizens who have left 
the UK for places outside the EU compared to those who have settled as EU citizens 
within other Member States wrongly treats unlike cases alike.   Surprisingly, some 
support for this analysis may actually be found in the judgment of Lord Mance in 

Chester where he states: 

63 It is however a general principle of Strasbourg law under article 14 of the 
Convention that additional rights falling within the general scope of any 
Convention right for which the state has voluntarily decided to provide must in 

that event be provided without discrimination: Belgian Linguistic Case (No 2) 

                                              
36 R. (on the application of Preston) v Wandsworth LBC [2012] EWCA Civ 1378, [2013] QB 687 per 
Mummery LJ at § 72 
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(1968) 1 EHRR 252, 283, R (Clift) v Secretary of State for the Home 
Department [2007] 1 AC 484, §§ 12, 17-18.  

This principle in my opinion clearly underlies Case C-300/04 Eman and 

Sevinger v Netherlands [2006] ECR I-8055. As the court noted (at § 53) article 
19 EC (now article 22 TFEU) only covered nationals resident in another 
member state.   But the Dutch legislator had chosen to extend the right to vote 
to its nationals resident outside any member state - but not in the Dutch 

Antilles or Aruba. There was no justification for this different treatment of 
comparable situations in a context which fell within the scope of European 
law, that is voting by nationals residing outside their own member state.” 37 

In relation to the exclusion from the EU referendum franchise of the nationals of 

other EU Member States who have moved to and reside in the UK, this might be 
challenged as being inconsistent and unsystematic (and so unlawful) precisely 
because it would allow the vote to some Member State nationals (those from Ireland, 
Malta and Cyprus) while denying it to the nationals of the remaining Member States.  

This appears to be treating like cases differently, and once again breaches the EU 
principles of equality and, indeed the express provisions of Article 18 TFEU which 
states that “within the scope of application of the Treaties, and without prejudice to 
any special provisions contained therein, any discrimination on grounds of nationality 

shall be prohibited”. 38 

No reasoned justification seems to have been essayed before the Westminster 
Parliament by the UK Government promoters of the EU Referendum Bill for this 
failure to differentiate in the franchise arrangement between British nationals who 

reside elsewhere in the EU abroad in exercise of their EU free movement rights and 
those who have left the EU, or for the decision to treat Maltese, Cypriot and Irish EU 
citizens residing in the UK differently from nationals of the other Member States who 
have similarly exercised their EU free movement rights to move to the UK.   The UK 

Government appears simply to have paid no regard to the requirements of EU law in 
this matter, although they could not but be aware of the impact of this measure on 
individual EU free movement rights. 39 

                                              
37 R (Chester) v Secretary of State for Justice [2013] UKSC 63 [2014] AC 271 per Lord Mance at § 63 
38 Case C-333/13 Dano v Jobcenter Leipzig 11 November 2014, EU:C:2014:2358 [2015] WLR 2519 
(CJEU Grand Chamber) at § 59: 

“59 Every Union citizen may … rely on the prohibition of discrimination on grounds of 
nationality laid down in article 18 TFEU in all situations falling within the scope ratione 
materiae of EU law. These situations include those relating to the exercise of the right to 
move and reside within the territory of the member states conferred by Article 20(2)(a) TFEU 
and article 21 TFEU.” 

39 See House of Commons Hansard 18 June 2015 Column 523-4 per Tom Brake MP: 

“In relation to the franchise for EU citizens, currently 2.3 million citizens of other European 
member states live and work in the United Kingdom. In the regional and local elections that 
will be held across Britain and Northern Ireland next year, all EU citizens living in the UK will 
be entitled to vote, yet, as clause 2 stands, EU citizens living abroad in the UK will not be 
entitled to vote in the referendum. To respond to the point made by the Opposition 
spokesman, the right hon. Member for Wolverhampton South East (Mr McFadden), I do not 
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The UK Government bears the onus of establishing that the failure to enfranchise 
individuals, whether EU citizens resident in the UK or British nationals who have 
resided elsewhere in the EU for more than 15 years, pursues a legitimate aims and 

is proportionate to that aim. 
40

   

But it is simply not clear what the aim of such disenfranchisement might be, since no 
aim was articulated in the promotion and passage of the EU Referendum Bill through 
the Westminster Parliament.   All that appears to have been said on behalf of the 

Government is, in effect, that is how we have always done things. 41   One may 
contrast in this regard the approach taken to the lawfulness of the franchise 
conditions for the independence referendum of the territory of New Caledonia 
considered by the UN Human Rights Committee under reference to Article 1 and 

                                                                                                                                              
think the fact that other countries have not allowed EU citizens to take part in similar 
referendums means that that is the path that the UK Government should follow.  

I said earlier that EU citizens will not be entitled to vote, but of course, as several hon. 
Members have said today, a number of EU citizens will be able to vote in the referendum, 
because there is no consistency. Citizens of Ireland, Cyprus and Malta living in the UK will  be 
able to vote in the referendum, but citizens from all other EU member states will not. As the 
hon. Member for Ilford South (Mike Gapes) said, it is clear that non-British EU citizens living in 
the UK have a very big stake in this election. If Britain leaves the EU, those men and women 
will still be EU citizens—unlike their UK counterparts, who will lose their EU citizenship 
rights—but they will no longer have the automatic right to live and work in the UK.” 

40 R (Aguilar Quila) [2012] 1 AC 621 at §44 
41 See House of Commons Hansard 18 June 2015 Column 554 where the Parliamentary Secretary, 
Cabinet Office (John Penrose MP) summed up the House of Commons debate in which amendments 
on this issue were proposed (and rejected on a Division of Ayes 71, Noes 514)) with the following 
remarks: 

“As a vote of national importance, the Bill starts with the parliamentary franchise. It extends it 
to Commonwealth citizens in Gibraltar …. and to Members of the House of Lords, who do not 
vote in general elections.   …[I]t would be neither principled nor right to change the franchise 
to try to get a certain result. Instead, we should follow the precedent set in 1975 and again in 
2011 when UK-wide votes on membership of the European Economic Community and on the 
alternative vote were put to the parliamentary franchise. This is the franchise that we use for 
big questions that will determine the future of our nation—I am talking about not just for 
referendums but for who should form the Government and lead the country. It is right that we 
apply it again here. ….  A few EU citizens have long been able to vote in UK parliamentary 
elections. Citizens of Malta, Cyprus and Ireland are already able to vote if they are resident in 
the UK, because of our historical connections to those countries and their citizens. But for the 
rest of the EU, British citizens living abroad do not have voting rights in their national 
elections. The only exceptions of which I am aware are in Ireland, where voting rights here 
are reciprocated, and in the upper chamber of Slovenia’s Parliament—I suspect that not many 
people here knew that they had that right. I doubt anyone will be dashing over there to set up 
residence in Slovenia, but if they do, they are of course welcome to vote when they get there. 
I am not aware of any national referendum in the EU that allowed citizens from other member 
states to take part…. It would be lopsided indeed if we were to take a different approach for 
our nationals than has been done elsewhere in the EU. As I was saying, British citizens were 
not entitled to vote in the Dutch or French referendums .   Finally, switching from the 
parliamentary to the local elections franchise would block British citizens living abroad from 
voting at all, because they are not entitled to vote at local elections. The net effect of the 
amendments would be to deny British citizens living abroad the right to vote on their own 
country’s future while giving that right to other Europeans who are living here but have chosen 
not to become citizens. That strikes me as fundamentally unfair and inequitable. I hope that 
the hon. Members will withdraw their amendments when the time comes.  
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Article 25 of the International Covenant on Civil and Political Rights in Gillot and 
others  v. France: 

       “13.5  … [T]he Committee observes, as the State party indeed confirms, that 

the criteria governing the right to vote in the referendums have the effect of 
establishing a restricted electorate and hence a differentiation between (a) 
persons deprived of the right to vote, including the author(s) in the ballot in 
question, and (b) persons permitted to exercise this right, owing to their 

sufficiently strong links with the territory whose institutional development is at 
issue.  

The question which the Committee must decide, therefore, is whether this 
differentiation is compatible with article 25 of the International Covenant on 

Civil and Political Rights. 

The Committee recalls that not all differentiation constitutes discrimination if it 
is based on objective and reasonable criteria and the purpose sought is 
legitimate under the International Covenant on Civil and Political Rights.” 42 

In deciding whether a measure is proportionate to its aim. 

“it is necessary to determine (1) whether the objective of the measure is 
sufficiently important to justify the limitation of a protected right, (2) whether 
the measure is rationally connected to the objective, (3) whether a less 

intrusive measure could have been used without unacceptably compromising 
the achievement of the objective, and (4) whether, balancing the severity of 
the measure's effects on the rights of the persons to whom it applies against 
the importance of the objective, to the extent that the measure will contribute 

to its achievement, the former outweighs the latter” 43      

It is difficult to see how, applying these tests, the exclusion of a class of persons 
whose rights are going to be directly and immediately affected dependent upon the 
outcome of the referendum could be said to be proportionate.   As we have seen, the 

franchise chosen by the UK Government and passed by the Westminster Parliament 
allows some EU citizens resident in the UK to vote, but not others.   This is , on its 
face, discrimination on grounds of particular EU nationality.   And it has no regard to 
the different situation (and the impact that the result of the referendum will have) on 

different classes of non-resident British nationals (those who have exercised free 
movement right within the EU compared to those who have left the EU altogether).   

                                              
42 Gillot and others  v. France (U.N. Doc. CCPR/C/75/D/932/2000, Communication No. 932/2000, 15 
July 2002) at § 13.5 
43 Bank Mellat v HM Treasury (No.2) [2013] UKSC 39 [2014] AC 700 per Lord Reed at §74.  See too 
Pham v Home Secretary [2015] UKSC 19 [2015] 1 WLR 1591 per Lord Reed at §§120-1: 

“120 The present case concerns the Secretary of State’s power under section 40(2) of the 
British Nationality Act 1981 to deprive a person of a citizenship status if satisfied that 
deprivation is conducive to the public good.  Given the fundamental importance of citizenship, 
it may be arguable that the power to deprive a British citizen of that status should be 
interpreted as being subject to an implied requirement that its exercise should be justified as 
being necessary to achieve the legitimate aim pursued […..] 
 
121 If the question of proportionality under EU law is raised before SIAC, it  may well be that 
the answer is the same as it would be under domestic law … 
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It is difficult to see how this might be said to be a proportionate restriction or 
interference as regards the actual, or possible intended future, exercise of free 
movement rights. 

Indeed, the franchise for the referendum appears to be both over and under-
inclusive.  It enfranchises complete categories of persons who are not EU citizens 
and who have no direct EU law rights which might be affected by the result of the EU 
referendum (Commonwealth non-EU citizens) while disenfranchising categories of 

persons whose rights and status will be directly affected by a yes vote in the 
referendum (UK nationals who are long term residents of other Member States and 
non-Commonwealth EU citizens resident in the UK).   In his Opinion in Rottmann v 
Bavaria Advocate General Poiares Maduro observed “with emphasis added) that: 

“23. … [A]lthough it is true that nationality of a member state is a precondition 
for access to Union citizenship, it is equally true that the body of rights and 
obligations associated with the latter cannot be limited in an unjustified 
manner by the former. In other words, it is not that the acquisition and loss of 

nationality (and, consequently, of Union citizenship) are in themselves 
governed by Community law, but the conditions for the acquisition and loss of 
nationality must be compatible with the Community rules and respect the 
rights of the European citizen. …. 

… 

26. … [A]s possession of the nationality of a member state determines 
possession of Union citizenship and, hence, the enjoyment of the rights and 
freedoms which are expressly linked to it by the Treaty, and also the receipt of 

social benefits which it makes it possible to claim the obligation to have due 
regard to Community law in the exercise of the member states’ competence in 
the sphere of nationality cannot be denied some effect. 

… 

28 And it would also be wrong to assume that, owing to the specific 
characteristics of the law of  nationality, only certain Community rules - 
essentially the general principles of law and the fundamental rights – are 
capable of being invoked against the exercise of state competence in this 

sphere. In theory, any rule of the Community legal order may be invoked if the 
conditions for the acquisition and loss of nationality laid down by a member 
state are incompatible with it. 

… 

30 Other rules capable of restricting the legislative power of the member 
states in the sphere of nationality include the provisions of primary Community 
legislation and the general principles of Community law. Thus, mention has 
been made ….by the Hellenic Republic in its observations, of the Community 

principle of sincere co-operation laid down by article 10EC [now Article 4(3) 
TFEU], which could be affected if a member state were to carry out, without 
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consulting the Commission or its partners, an unjustified mass naturalisation 
of nationals of non-member states.” 44 

In its decision in Rottmann v. Bavaria the Grand Chamber of the CJEU confirmed the 

analysis of the Advocate General and ruled that the exercise by current EU Member 
State authorities of legal powers in the area of national citizenship and associated 
political rights: 

“in so far as it affects the rights conferred and protected by the legal order of 

the Union… is amenable to judicial review carried out in the light of European 
Union law. …. [I]t is, however, for the national court to ascertain whether the 
withdrawal decision at issue in the main proceedings observes the principle of 
proportionality so far as concerns the consequences it entails for the situation 

of the person concerned in the light of European Union law, in addition, where 
appropriate, to examination of the proportionality of the decision in the light of 
national law.” 45 

Given that the result of the EU referendum could “affect the rights conferred and 

protected by the legal order of the Union” – and, separately, impact upon the 
conditions for “the genuine enjoyment of the substance of the rights conferred by 
virtue of his status as a citizen of the Union” 46 - then the conditions for the 
participation in the referendum by persons whose EU citizenship and separately 

whose EU law based rights would have been directly affected by its result must be 
amenable to judicial review carried out in the light of European Union law.  

Conclusion 

A Commission Communication on A new EU framework to strengthen the  rule of 

law which was issued in March 2014 stated as follows: 

“The rule of law is the backbone of any modern constitutional democracy. It is 
one of the founding principles stemming from the common constitutional 
traditions of all the Member States of the EU and, as such, one of the main 

values upon which the Union is based. This is recalled by Article 2 of the 
Treaty on European Union (TEU), as well as by the Preambles to the Treaty 
and to the Charter of Fundamental Rights of the EU. This is also why, under 
Article 49 TEU, respect for the rule of law is a precondition for EU 

membership. Along with democracy and human rights, the rule of law is also 
one of the three pillars of the Council of Europe and is endorsed in the 
Preamble to the European Convention for the Protection of Human Rights and 
Fundamental Freedoms (ECHR).   … 

…. 

                                              
44 Case C-135/08 Rottmann v Bavaria [2010] ECR I-1449 [2010] QB 766 per Advocate General 
Poiares Maduro at §§ 23, 26, 28 of his Opinion 
45 Case C-135/08 Rottmann v Bavaria [2010] ECR I-1449 [2010] QB 766 at § 48, 53 
46 See Case C-34/09 Zambrano v. Office national de l'emploi (ONEm) [2011] ECR I-1177, [2012] QB 
265 at §§ 41-2 and Case C-256/11 Dereçi and others v. Bundesministerium für Inneres [2011] ECR I-
11315 [2012] 1 CMLR 45 at §74 
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[R]espect for the rule of law is intrinsically linked to respect for democracy and 
for fundamental rights: there can be no democracy and respect for 
fundamental rights without respect for the rule of law and vice versa. 

Fundamental rights are effective only if they are justiciable. Democracy is 
protected if the fundamental role of the judiciary, including constitutional 
courts, can ensure freedom of expression, freedom of assembly and respect 
of the rules governing the political and electoral process .” 47 

The above cases illustrate how the rules of EU law can, in principle, be prayed in aid 
to challenge the legitimacy of restrictions on the national franchise imposed by 
parliaments within the Member States.  It might even be suggested that not only is 
the current definition in the 2016 Act of the EU referendum franchise wanting in 

terms of its proportionality, but it would fail even the higher hurdle of such general 
principles of EU law as respect for the rule of law and for the fundamental 
democratic principles governing the political and electoral process within the 
European Union as a democratic Union.  

But there is a paradox and an irony in seeking so to rely upon EU law in this context 
given that EU law itself has, at its heart, a certain democratic deficit.  Perhaps then it 
was too much to expect UK judges – or the Commission – to use (undemocratic and 
supra-national) EU law as the means to defend the ideals of democracy against the 

settled and express will and legislation of democratically elected and accountable 
national legislatures.   But as Lady Hale has reminded us: 

“Of course, in any modern democracy, the views of the public and 
Parliamentarians cannot be the end of the story. Democracy is about more 

than respecting the views of the majority. It is also about safeguarding the 
rights of minorities, including unpopular minorities. ‘Democracy values 
everyone equally even if the majority does not’: Ghaidan v Godin-Mendoza 
[2004] 2 AC 557, § 132. It follows that one of the essential roles of the courts 

in a democracy is to protect those rights. […. ] 

If the current franchise unjustifiably excludes certain people from voting, it is 
the court’s duty to say so and to give them whatever remedy is appropriate. 
More fundamentally, Parliamentarians derive their authority and legitimacy 

from those who elected them, in other words from the current franchise, and it 
is to those electors that they are accountable. They have no such relationship 
with the disenfranchised. Indeed, in some situations, they may have a vested 
interest in keeping the franchise as it is” 

48
 

Aidan O’Neill QC 
December 2015 

                                              
47 Commission Communication on A new EU framework to strengthen the  rule of law COM(2014) 
158 final (Brussels, 11 March 2014) at pages 2, 4 (emphasis added) 
48 R (Chester) v Secretary of State for Justice [2013] UKSC 63 [2014] AC 271 per Lady Hale at §§ 88-
9 


